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() See, James Crawford, Continuity and Discontinuity in International
Dispute Settlement: An Inaugural Lecture, 1 Journal of International
Dispute Settlement, No. 1 (2010), p. 3, at p. 12.
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509, UKHL, Case explained infra.
https://vlex.co.uk/vid/metliss-v-national-bank- : &l ai )l e ~lia
2022/12/2 3 )45 1792626517




(Oguailly polid) 23al) — SLaiiyly O gl ddaa 544

o paladl ) deaia¥) o 2Ll llee Glw (b aSail Gl e
el e (8l shal Ul @3 aSaal) Bl 8 Bk oS ASHa
B b sl ga ey eaSatl) il b (e and ol U 5 ¢yl
V) ad) e ¥ il Akl
e 3l GLIKE)y Gl yd Al LIKEY) 228 (e Gllay &
Gllee 180 2y Ga] Galddl ) oSl Gl sl g sl les
B Legad AN ISal b 058 A sl 8 gaialy oz Les]
o8 @A AHE pa dejlial lazlgl) yuale sl ol J8 aSail) o il
2 da gl (gl A58 we Mgnin) f zlenl ddee A aSail) Gk
g sl S 68 o pledl ela] oaSatll WSAl jera
LSl gl 8 Byl (S )l (981 358 e AS)s
: Jodll &add
o Msaia¥ly zleal) Gigan 53l Joa e Gaall 30K
Slehab Doy caSaill Gl e 1oy (EDEN alale S 8 aSadl)
sgn b oalaill KA grian lgiily aaSatl) dejliall g asasl)
o O 8 (Hoilall LaganSs Ly Mgaialy wLeaD 4 g3lal) dnpedal)
ledon o &lie dalailS (ghlaiyl 3glall plailly (gremall 3glal) ALl
Caall
;) cslal) o sy Jolay canall Gl o Laa Ul
(e OS (B Mgty LoDl Al daplall Cabias Ja o -
fSalaYls gradl gl
Sle Jied) A& Gl e daadall sda Lib s -
€5 yalaal) Lugilall Laail) Ja b 4ailiad
o Oay cagaSa 3L ey casaal) Gl bkl e -
¢ )
e ade disr ol cipla ) aSaal) linl Ji of g da -
el



545 aatll o cl$yal Ngaduly zledi il

Giaa 1) dpakaill (goeall USE ik o sl jem0 B
Caihlal G asail) Oghla) BDail ey Meai) of zlexV)
pSall e day Agaia¥ly zlaal) Gigas S W -
€aaal) GhLY ok dnilKe) o duiaal) Ligl) (o ekl
el | Goliodn)
Al il o gl e o e e o il 3 i
A Al Gageail) Julat o doulid dheas g Cus 1elaall mgially
Aigld dallae A5 (o3 dinag culadlly (gradll Cugldl) e JS A
Bagagal) Ailiadl) ASAY) (hlas Iy cCand) AIKE) b dang plaall il il
ARSI Bl gl egun 8 el SIS 3
dadal) COIER) pgun & Canll I il b dalles Wgla LS
Gradl Gglall & Maily zleail) Juleal glall CauSilly dagilal)
Ofleall el BT 3 40038 B)lgd agag Ml cgiuladyl gl e
slemil o ailelals Doye ol caSaill Bl ol el g caadll e
faSal aSa et
(G2 Juab Legison ¢l (ol ) Canall 138 ais of L))
t oY) il e ellyy tciluagilly milill aal Aals sjae b L&
lgainly 7 LDl g3l aUaill @ ghagai Jual
iy LoV Lale Y1 Eaal)
lgaia¥lg o LoDl dalall Ligilal) HEY) A Ciasal)
Gl b Al o Sl Gl Lalall Ll ib i d6Y il
stV ly 7 leaat¥) clilee
G Al Lo iy afanl Y sheall pailadll (g1 Gl
iy 7 e cililee (Bl
Al e ofly Msanally oz Leadl 5silall Casall 1 A Ciasal
iy - leady) cililee



(Oormiilly polead) aanll) — slaidy|y O gilaY) ddaa 546

Ay Akl el sy a Jgai) o leal) Cagan HEG 1A Juadl
aSanll Gleha) e Mgana) ol zLlaay) i g duaal)
o o Hgana¥) gl zleat¥l bl s A SE Gasal

.?:\SL“\



547 aatll o cl$yal Ngaduly zledi il

S Jui
O G o el Wl (g guilid| o b2l

o) Al sl (e Gl Gl 3 = L) Gpemall apill o)
s (AN S5 iy mleall) lgie @t sl (21 1981 4l 159
S J<s Al sl s e (135) A (130) e dsall
al) ) Gageal (ada paiul) Clilee B g b Sl
ol JolS Gl il ) (1992 43l 95 8, JWll Gy (g 5l
daby bl Gmgye’ el ade Glbl M de B QLY e
Dy gy
1992 dud 95 o8 W) by Gow sl O ) BLEY) aa
e Ngaial) aahy shydll pagge o Ngaiad Cauyan Gl Jglin o
G Meaiay) Laall <3 Job els Gua 68 Jo¥ Adnl) daDU) aidle
Bylal Yy Laall) 13g] <3 Gl 2y of (g0 Gl cdpdaml) AsDU s3a agaai
o apdi auay gy (il (gilall Gaseat b aalSal ) ) 4l
5 Ol (Y Al LD o0 A Gl apde Cajlana) () 3 aiiag
O 03 4 Jeal Lo Juali g (il pdage 055 ageal pdag
b g g gl 8 Bl L)<y 3y ol suds Lyl Liageal (e
leaseal Lo V= 2aDU aagh pnsl) B0 G ) cady Plaza) 8
ol Baas A0 She lgedalil tdac g pdall aden —dsaiaVh dalaial
Ol la S
AMgainly g leaiy) Cildee ol 8 (giulaiy) g ydall of s Jylaalls
LDl ool alail A8l 2006 Lnd (galatY) IS G5l b b

g peadll fE 5l 2007 Al 12 &8 Jiia¥) )y )k Glias yle JUGI U @
2007/2/4 : 8 (@)l 262221
602 2016 g pall Lagill Hla ¢(Audiall



(Oormiilly polead) aanll) — slaidy|y O gilaY) ddaa 548

&y Al (City Code on Takeovers and Mergers) ilsaiuYls
D 5hg0 Vila] 8 2 ety Ssaial) cillee o

zleal Lald Jo¥) & Gy ofinan () Juadll 138 auikh Caguag
Nagale Al dagilall HEI B 8 mpaien o (lgatin )

() Brenda Hannigan, Company Law, Oxford University Press, Oxford,
2009, p. 728; and Derek French, Stephen Mayson & Christopher
Rayan, Mayson, French & Ryan on Company Law, 24th ed.
Oxford University Press, Oxford, 2008, pp. 220-221.
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) Companies Act 2006, C46, Sec. 904 (a) (UK), Mergers and
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(b) in relation to a merger by formation of a new company, to the
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and Derek French, Stephen . H. Leigh Ffrench, op. cit, p. 279

Christopher Rayan, op. cit, pp. 220-221. Mayson &

@) Companies Act, 2006« C46, Sec. 939: “(2) Any such order that
provides for the dissolution of the transferor company must fix the
same date for the dissolution. (3) If it is necessary for the transferor
company to take steps to ensure that the undertaking, property and
liabilities are fully transferred, the court must fix a date, not later
than six months after the date fixed under subsection (1), by which
such steps must be taken. (4) In that case, the court may postpone
the dissolution of the transferor company until that date. (5) The
court may postpone or further postpone the date fixed under
subsection (3) if it is satisfied that the steps mentioned cannot be
completed by the date (or latest date) fixed under that subsection”.

) Companies Act, 2006, C46, Sec. 938: “(1) The court may order a
meeting of: (a) the members of an existing transferee company, or
any class of them, or (b) the creditors of an existing transferee
company, or any class of them, to be summoned in such manner
as the court directs.

(2) An application for such an order may be made by (a): the company
concerned, (b) a member or creditor of the company, or (c) if the
company is being wound up, the liquidator, or (d) if the company
is in administration, the postpone or further postpone the date fixed
under subsection (3) if it is satisfied that the steps mentioned cannot



561 aatll o cl$yal Ngaduly zledi il

A ) lyabie AL JUs) 8 Wi e sl S 5 cdaeniall
g Al (Gulay) Opldl) 8 2l @lehal olb Ml ¢auaal)
o 13 (gradl Ol bl <8 GIGAN Dl Jall el
slat¥) gl e gt L) o ¥ o4l W) sl el Dl
a3ld Gl ey S 1)y cdand Yy Dpbeat dniy Y Cus tlSAlD galil
DA (e il Alage Al il (BN G DAY 1 e B
ol SEY) Al & e soielaill DS b Ll gl Jualdl)
G By A ppiiin Lo Gle 4 Al KAl Gl Lgle
Caadl) 13 Cilads

& SlaY) Ol e B (grmdl) Gl OIS 13 4 2 B L LDlay
Lginall daad sl Plndl o ash —pual Al b low Y- gl
sl ZLa) i IV G 3 ol sl o V) o) 3S5al
o i beoade i o) Sa D el b (g0 4 AR Sl
O b canally dubeaill Al je 8 AN Js (e ple ISG Sl Ciland
SIS g o S lelpy) Glas b zlad) g S gl ¢
e daSaal Baliaiy 2 laaiV) ehia) @l aay 2y 3 cdpdanl) Alla

be completed by the date (or latest date) fixed under that
subsection”.

“) Companies Act, 2006, C46, Sec. 938: “(1) The court may order a
meeting of: (a) the members of an existing transferee company, or
any class of them, or (b) the creditors of an existing transferee
company, or any class of them, to be summoned in such manner
as the court directs.

(2) An application for such an order may be made by (a): the company
concerned, (b) a member or creditor of the company, or (c) if the
company is being wound up, the liquidator, or (d) if the company
is in administration, the administrator”.
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®) Companies Act 2006, C46 Sec. 974, (UK) ““(1) For the purposes of this
Chapter an offer toacquire shares in a company is a “takeover offer”
if the following two conditions are satisfied in relation to the offer.
(2) The first condition is that it is an offer to acquire (a) all the shares
in a company, or (b) where there is more than one class of shares in a
company, all the shares of one or more classes, other than shares that
at the date of the offer are already held by the offeror. Section 975
contains provision supplementing this subsection.

(3) The second condition is that the terms of the offer are the same: (a)
in relation to all the shares to which the offer relates, or (b) where
the shares to which the offer relates include shares of different
classes, in relation to all the shares of each class.”
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) Companies Act 2006, C46, Sec. 979 (2), (UK) “If the offeror has,
by virtue of acceptances of the offer, acquired or unconditionally
contracted to acquire: (a) not less than 90% in value of the shares
to which the offer relates, and (b) in a case where the shares to
which the offer relates are voting shares, not less than 90% of the
voting rights carried by those shares, he may give notice to the
holder of any shares to which the offer relates which the offeror
has not acquired or unconditionally contracted to acquire that he
desires to acquire those shares.
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@ M. Smith & N. Leslie, The Law of Assignment: The creation and
transfer of choses in action 3rd ed., Oxford University Press,
Oxford, 2018, p. 521.

@ Law of Property Act, 1925, Sec. 136, “(1) Any absolute assignment
by writing under the hand of the assignor (not purporting to be by
way of charge only) of any debt or other legal thing in action, of
which express notice in writing has been given to the debtor,
trustee or other person from whom the assignor would have been
entitled to claim such debt or thing in action, is effectual in law
(subject to equities having priority over the right of the assignee)
to pass and transfer from the date of such notice: (a) the legal right
to such debt or thing in action; (b) all legal and other remedies for
the same; and (c) the power to give a good discharge for the same
without the concurrence of the assignor: Provided that, if the
debtor, trustee or other person liable in respect of such debt or
thing in action has notice: (a) that the assignment is disputed by
the assignor or any person claiming under him; or (b) of any other
opposing or conflicting claims to such debt or thing in action; he
may, if he thinks fit, either call upon the persons making claim
thereto to interplead concerning the same, or pay the debt or other
thing in action into court under the provisions of the Trustee Act,
1925”.
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@ Ipbid., p. 374, at para 16.09; and Peter Birks, “Classification of
Things”, in F. H. Lawson and Bernard Rudden, The Law of
Property, Oxford Scholarship Online (E-Book) (2012). p 13: “The
word ‘legal’ in this usage is contrasted with ‘equitable’, which
here does not mean ‘fair and decent’. It is employed in a technical
sense to denote two different kinds of proprietary right or interest.
One type will not bind a buyer of the property, even if the buyer
knows all about it; it will instead be shifted to the price paid and
to any investment of that money. The other type will bind only
those purchasers who know or ought to know about it”.

@ 1bid., p. 800.

®) H. Leigh Ffrench, op. cit, p. 279.

“) National Bank of Greece and Athens S.A. v. Metliss, [1957] A.C.
509, UKHL
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() see: Gary Born, International Commercial Arbitration, 2nd ed.,
Kluwer Law International, Netherland, 2014, p. 225.
27 pby s Hall a5 (g il aSaill s gial) Gans) ¢ sl Anpans 5 1l G aa) ;@)
4702 2017 ¢ yall Aagil s (1994 4



(Oormiilly polead) aanll) — slaidy|y O gilaY) dlaa 594

Bya b ap 8 A1 den 0o lore alalaid) (e Lpes dga (e (grina
Bgea b b By cagin apmall lal) Sall b dteca 513 aan dayd
LY o Bl s a adde BUY) 5 13) Ayl

Ol caSatl) days Ly 3y5 AU A&ASY ) OIS IS G edls & ey
aSaill sl e (12) sald) oSaT Viee) ¢Ggi€a 58 of qang Jajall 1aa
Aandall ISl Gl SSaY Ll Gulig <1994 43l 27 a8) (gl
Al b L bgi€a b)) lgallas f ASHal se 05 of bajss Al
3 e g of Lo sl il 138 35 (eca sl aSadl by
S A e adaly (e IS G 8 daydll 138 (Greng cOgmanagall Jayal
ey el Ul g el ) agaelacail o) s 4580 ) cppealsdll
oSl Ty b Loy dkall a3y 28181 Yy

Y@ Y e () tasiall A duus e tadde D) Gag
Gra b dle (G e aanll Gl 2y cope O90 g a3 (e dgalse
ofl B o oS Yy sl (ggm b Y Al (e tagiall e 0 o
Plaglejlie s b el lpseiioy o paladl ol ¢l Jadd

Lyh e sging dall 138 oS5 ¢yl ) L) sl i el 1308
Gy alail) o) 8 allaaly Layall ey ,4,1\ 8 all) (Sas M ¢ ankas
adde dpaSanl) deliall b Jsdall & uadl 138 ety 13y ¢aad) Laneas ol
O3 ST 3lati ¥ i el Gl e bl dadlse e Jyanll
daliae 4l Gal g e ) caSladdly Ealaadll (gleal) 3 cladlal
s apad JBa) bl Qladl jeme ¥ LS Jal)

G A das 5aclE Gl sa e toe a5l saal) a8 g
Jag Sasatl) Gl 8 Ll s ey Flele Clelitiud dagi Jag Sakanl)
G Al AGE) Laa Yol Galal) ) GleY) e S o oS
s b Bisaied) ASA) Ly cpaldll Gl zleaa) eV

col ¢3S0 Aluy S LEl Gile s (Eg e:\Saﬂ\ AWl el Ly (.\.11; -2l ‘_g @\‘) @
9202 2013 Al Anala caens A ve el 2] 1l )

Ilu= Gl &> ‘u’_s};\lsl\ Antaw ;&\‘)(2)

9= (Gl gl @



595 aatll o cl$yal Ngaduly zledi il

SR Gl L s ¢y culiled ok W 5 ey ¢3l5ata)
Slo daeriall 45580 sliaiil iy cdaalall 45520 ) aSanl) sl Jumy
VL sl 1 Sl Sz L) eha) J8 drapl A aksall GlE) daa
lalls 5l AGEN Gual Sie B o)l ket Glal JEy sl
ey ol Gny Bgina Liadd L 350 G OIS 5l ¢ ol
G alall depbll pin 8 4l @llyg fRdpatiandl AN ) alliw)
Sl

Gl Q) 2 Jg¥) b e ¢odinne ) dadl) 138 o Lilé ey e
iy 7 Laxl) clles Bl (8 Bpaal) dailiad pga b aall

Clilee B 8 aAli) o ofly 4kl Gl sl sl 1S
RPESINP ATOY



(Oormiilly polead) aanll) — slaidy|y O gilaY) ddaa 596

’ Jo3) Gl
R il oSl i 5y bl

i (§ cullibi| (gl
o Gt & 19 200 it | i btukiGu
W e

astall e oyt e 0¥ Auald Jlady Ay aSanll glal G 56 Y
alaill ey b gyl iy oloaally 4adll lgde Sl 28 sl
alanll _adgaill Jlinis¥) gl (e s3diall syl Lo Y cdidasl
oan 9y ae ogplaily (gradl QUSRI gy ¢ sl (gl
JalS 4y (dadall cdlmdill jany & Guigldl)l (pla G calidady)
SUWY Saall pailadll jasy Joa Guigilall (pda o COA e Y ale
alfialy cakanll Glal Dl lasey cakanll 3l s TS ¢aal)
ASal Y Sheall pailadll sl callY) e JS5 B s
b and g am ) Yeaials zlealy) cllee e e DUay  a Cise
BYSYSVR R S P PR WK RV VS, I PV DT S SRS
i) 8 e el BDE ) Gl 13 aed Wil ey e
llaall g cdnle a8g ol CallY Al o kel Gl du e b
gleall Ala 3 alliwl o ol doyd LD ae Ao: G
i) e akanl) Uy L0 Lalpal 5 iedl Qllaall Jag <Mty
Algaia¥ly zleal¥) Glilee



597 aatll o cl$yal Ngaduly zledi il

Jod ! wlialf ; ;
el el (el ol | | i i) gl

e i ol o ks Skl A T (00 953 G L e 3SR
b YT Jals Bl e el oy IS 13l ¢ i) ) s Vs aile
Lol 5¢d by (el qi ol G Tase o Gl 4l taie 2 diag
e Cung caginr Lo e Nsainl (pdl) BT (g il Wy Gons Blésl ey
OB aSanll ) ailla) e gl cpdll el Gallal' agil aaall Calykl
Bigaticeal) 3$5a0 ol dadall AS)a) e (g Jo tdadi oyl 63 Jalal
@b Yy 0da dayi ol 4l e a2l o caSaall Gl b Gl Cacag
sl & Agaia¥) o acalls zleatl) & elgw dingioal) A, 4y
U ) aa ol as add ae dalaills AV SBlaiall GBl) (e S i
9t JaVly ool sa aSaill U soall ofs Lo Y c2lal dane Jalail
Algal) pliead ) coall

(e Al bl e Gpecdie cslaall sda o st Cagag
S AR Ayl b aksal) Bl dnws o f1 idgY) (8 el
Jh b aSanl Bl A o S SB)  (gpadd) pilall Ly 220
s} Gl b Allgal) 4k

, Jodl ¢idl
i i () oSl il e et i
P VRT FPF P HYE
dale A (B zlaV) lae) (eoade Upyia) Lo e G
& Joll Jeati Wld (gruad) gl & Lals ADIS D) Ngatial
e;s}:x\ ol e dals o dde ks elow el ADAY Lyl il
gainlly eV Julee L) J diagicnal) A, aia ) (g3



(Oormiilly polead) aanll) — slaidy|y O gilaY) dlaa 598

Geiall US b ddlu caldl) sy o s daladl AAl culS 1)
Gy mn Sl (3linl (1S 138 (Ll aady sl 3l Lol g
AEN) Q) Jla (st <o abadl Calall ) Jany asl cadlyla e
AEY) 13 o VI aSal) Gl dnas sael aej Jally cad] LY
CoIS calad) (AR (o (VD) (amy b bl e dgalse A (S
aall iyl zlex¥) Als b madll (gyinall paddlly 4l asall
zlaal dlls b zLlaay) e 1l ginall padall 5l o(daslal) AS,al)
D5l 3ok

OB taalall ADAY Jud (0 plea¥l Liiay (Gradl gl ) Cusg
il € Akl Tpal Sl JEY) pde Y asadl Glal Lo Tae
JE) o cdaalal) 45540 ) (Aaediall) ddagiesall AHA] (e gz Laadl]
G Aadall A5a) Jas Gua (DAl Allal IS0 40l dadll Jalal)
) (e (145) 52l lgde pan Al alall agalig siall Cibhl asgie
DAl g calall Galally cpailandl ) skl H Gopeadd cad
Oo o delaill dasds o gl deal) e Gt ol e elpually daleiall sl gally
Salad)h el ) Capans Y 138 G slal) e

poily Ll 8 cpdall GLLY) ) W) s celld e
s Jagyia 4l 13a G e ol e Ua dadlall 3580 38 Yy colall
e (gyang calall Calall ) U QU axe e dalya GilLY) Gl
O3l gl Al bys e Bl

Mgai) cilblee el ) lugul W) 3y cdgain¥) (ageads Gl
AGal o gl aldilly 2l paaliall (p agad ehd agie e asi
S eyl Jimy als ¢palall calal) HSST Ll Jign Ll cdiagiud)
Ul claall (Al ass () (il A (sl (alall Caldl

94 ¢ 3L é;),d\ ®

:\:\.\yﬁ :*\.A.u“)ﬁ c‘g}ﬂ\j &;\.ﬂ\ Lﬁ‘)\éﬂ‘ HS;:J\ cggj\‘ﬁ‘)aﬁ\ e dgana A :c;\‘) @
1470=a <2016 Al Al cclaniuall Eaaal Cpaiati Aniia FPEA A5 e

1470 i) ga sl @



599 aatll o cl$yal Ngaduly zledi il

Al 8 gl AN (@il elpa lal) asiall il asanl
o 458l Aty uall e (Gyina adSS ASA (gl ASAL aluY)
o omdliadl o bl Gy Bdgaiaal) ASHA C A a die Al
2 (sl el ) Siad) Jae 05 (lle Jpatiendll) dbagioad) 4S54
Adagiod) 35,80 8 palied) das

Onaalad) e ) cdingind)l 48N Lanli S (136 ey e
) Ji GUEY) 13s (b aSas dayd e (gging cagagul (B lsihaad (3
LS Mgatia¥) (35S dallaia 13y cJlas Laalue byylic s 83gatindl 4S540
Al HSa] dle (gen (s ad) Sie AlSAT o aulid 8 agh —L)S
by cagaall 3 all e 33 Y bl Calall i alie sVl (alal
Al ) Jasl A agal dagyd e Uapd pliely aSanll Glal Jay
s oha¥) Ball Slaia akaill Gl Sliel dagyde @llis (aldl
ey bl gall oY seh (S aSanll Glal G Ba Yy caibojlie
Cunli die A )l akatl) Gl Lyae) 136 cad JaSay Samag 4ilejlins
CAN ) Jay alh dSa) 4 aaleall Laaa] Sy 133 4S5
Gl daanas Tae by ¥ g cad] Jiiig 4l Jae Jag Cumy (alal
e o Sal

ASA) ssie A ) aSsall Lyl o (galadl) 4Bl (e o
palaall (K ol ly (n el 2 AN ) ey i ol ) R
oo Gaged aaliall (650 el clldy (Datlatll cig sasmng Wlle aaal)
Ol (uly 2Ly 2ie Lgald ASyal 8 Lgadd (55380 5l ¢ AT aalise

@ Otto Sandrock, “Intra’ and ‘Extra-Entity’ Agreements to Arbitrate
and their Extension to Non-Signatories Under German Law,”
Journal of International Arbitration, vol. 19, no. 5 (2002), pp.
423-442.

@ see, Stavros Brekoulakis, Third Parties in International Commercial
Arbitration, Oxford International, London, 2010.p. 74.
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() see, Mertcan Ipek, Assignment of Contractual Rights and Its impact
on Arbitration Agreements, Marmara Universitesi Hukuk
Fakiiltesi Hukuk Aragtirmalari Dergisi, vol. 22, no. 1 (2016), p.
532, accessed on 28/8/2023, at: http://bit.ly/2LCN1p.8.

@ 1pid, p.8.

@) M. Smith & N. Leslie, op. cit., pp. 575-576.
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O LYY saal) ey
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1) Mertcan Ipek, op. cit., p. 539.
@ In this context, Professor Gary Born wrote “There are

circumstances in which the parties will have concluded a contract
containing a specific prohibition on the assignment of an
arbitration agreement. In principle, these prohibitions should be
given effect. In addition, the circumstances of a particular
contractual relationship may give rise to implied prohibitions on
assignment of the arbitration agreement, which should also be
given effect. For example, a U.S. company might agree to
arbitrate under CIETAC Rules in China with a German company,
and then one of the parties might purportedly assign the
agreement to a Chinese state-owned entity. It is appropriate to
take these circumstances into account in considering whether the
parties intended to permit the assignment of the arbitration
agreement”. See, Gary Born, op. cit., pp. 1466-1467.

@ Stravos Brekoulakis, Parties in International Arbitration: Consent v.
Commercial Reality, op. cit., p. 125.
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AHh aia gl sl A8 el 8 Cos Lo gy o oalad) k) QU
13) Lo Allae’ 2AaSaal) il Gum ¢1961 yaaians 29 & (silall bsSIS
GlY) A e adiay o s 3Ll LB 1Se pie aKaill layd oIS
IS ainley aie Bl (K 4l say aail) Lopd (S skl dasdes
4 el o5 a8y (1889 alad akaill (yil8 (1 ¢4 acidll i Ll pals
ASaall 2o 8 (ha
"...According to his Lordship "a question whether an
arbitration clause prevents a contract from being assignable
must depend on the intention of the parties and the nature of
the contract will, of course, be very important But that the
arbitration clause is assignable in its nature seems to me to
be quite clearly contemplated by Section 4, Arbitration Act of
1889 and it has been recognised in this Court in one of the

authorities referred to, namely 1929 WN 152'?.

() Cottage Club Estate v. Woodside Estate Co. [1927] 2KB 463, see
also: Andrea Vincze, “Arbitration Clause — Is It Transferred to the
Assignee”, Nordic Journal of Commercial Law, no. 1 (2003), p. 7.

@ see in this Judgment:
https://indiankanoon.org/doc/641260/?type=print , also seen:
YING KHAI LIEW:EXPLAINING ASSIGNMENTS OF
ARBITRATION AGREEMENTS Cambridge Law Journal,
Forthcoming U of Melbourne Legal Studies Research Paper No.
933 24 Pages Posted : Sl Ll i e
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3741181 </
2023/3/ 12 :3.b
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D bid
@ M. Smith & N. Leslie, op. cit., pp. 575-577.
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Lgle i b ae cdilimay) Jsa) 8 Nsaia) ) zlesi¥) aie )
Sl 5y Goaall Ul (s

Jay) ad s i e BV dhua cels 1)) 4l e
Lya GY elldg ¢dlgaiay Cmm Jady giall 2y 23 Non Transfer
e u,s O e Al pie bayd e Jadly gl JE) (e pall
= (Db 530y ad) cagad) Lag dalad) aclsdll sga & Onhaydl
b Algall ailall Layall o Sl Jajps JUs) aae G laey) 8 3aY)
el Gl (N oaan b aSsall Gl dpagad ) aap Y Skl
®ygaall 3 dalal

1) See, Mohamed Wahab, “Extension of arbitration agreements to
third parties: A never ending legal quest through the
spatial-temporal continuum”, in Franco Ferrari, and Stefan Kr.ll,
Conflict of Laws in International Arbitration, De Gruyter (2010)

o (E-Book). 165; and Mertcan Ipek, op.cit., p. 535.

2 |bid.
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5 (e i) Baldll aSal) Jajs Pl o cadai LS il b B
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aild ¢ L) Sl o aDlE) cgin A BLEY) 13a Jli) ara b
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Al o dalal)
i e 3 o) el e zlaaty) ) Uyl 13) asf @l Jaaitig
alanll byl Pl fase B crad) Oglall & g8 LS cdalall 2D

1996 Al ¢(5 jalaY) aSatll (58 (e Aaglud) 5alall 1)
Separability of arbitration agreement.
Unless otherwise agreed by the parties, an arbitration agreement
which forms or was intended to form part of another agreement
(whether or not in writing) shall not be regarded as invalid, non-
existent or ineffective because that other agreement is invalid, or
did not come into existence or has become ineffective, and it shall
for that purpose be treated as a distinct agreemen.
Al Ll )l e

3,k Al https://www.legislation.gov.uk/ukpga/1996/23/section/7
.2023/3/18
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1 Mertcan Ipek, op. cit., p. 526.
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1) Albana Karapanaco, “Assignment of the Arbitration Agreement:
Prespective of leading Jurisdictions”, LLM Thesis, Central
European University, Hungary, 2015, P. 13.

@ Arbitration Act, 1996, C.23 UK, Sec. 7,: “Unless otherwise agreed
by the parties, an arbitration agreement which forms or was
intended to form part of another agreement (whether or not in
writing) shall not be regarded as invalid, non-existent or
ineffective because that other agreement is invalid, or did not
come into existence or has become ineffective, and it shall for that
purpose be treated as a distinct agreement”. Available at:
http://bit.ly/35Djr8N.

@) Cahit Agaoglu, “Arbitration in Merger and Acquisition

Transactions:
Problem of Consent in Parallel Proceedings and in The Transfer
of Arbitration Agreements in Merger and Acquisition
Arbitration”, Thesis for the Degree of Doctor of Philosophy,
Queen Mary University, 2012.., p. 221.

@ Mertcan Ipek, op. cit., p. 527.



(Oormiilly polead) aanll) — slaidy|y O gilaY) ddaa 608

Lyd ADlE dnls G claslie dam ) alds G b e Gag
Js Jie abie (gulady) aSadl (9l 3 lgde Bius maal 1 caSail
Alpall a€atl Lyd Jd oL il G Y bl aSaill il
& g fla¥) D Al akaliijly 4ilea 45 Y akanl] Loyl 2DUEA
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vie L ) Jladlly disdd) o Bopaa Bl of dals dalge Lol
Lo oy caild die ggd (Ananiall A5Hally daalal) ASHA]) ~lea¥) (e Eunal)
oS 3 ey Dl Aeal) lacl) 2] ey aSas A 4y ol
by o) Saell e Q) of (ol Asliadl NS alies b A
tual Lo llE Cua ¢aSanl) Al e J)ll)
"in most jurisdictions, it is presumed that assignment of
the underlying contract entails the assignment of the

associated arbitration agreement’.

el gl
PP PO | PODNREY
31 gl el (i (o

doxtaall Gn aged gug shd Gl o MpaiaY) Hli Ske

A3 e 5 Lay o) ) e el Hagindl S,
Gl Qi) Lolew aal (e S cAalall AN jpem aaf aadl lae) o
Slo i Al ey Alaid) Gsially dilolive S gdall ) g
e ol adall ASa) sie 8 L)l aSanll dyd G slaslee da @lly

(1) See: Gary Born, op. cit., p. 1467, he refers to an ICC award and
states that “in most jurisdictions, it is presumed that assignment of
the underlying contract entails the assignment of the associated
arbitration agreement. As one arbitral award reasoned, “an
arbitration clause must be considered an ancillary right
(Nebenrecht) to the assigned principal rights which...follows the
assigned rights”.
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el Ll e el GLBY o gl Ligess AT ypaa ol aulasy
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L@aY iy Gl ae 454l (el (ae

el e | bl | 9
el | §hiid et | 2 ] i
Ol G d19 Zho el ikt (k| (el

O Al SLalaYly Al clepil JA b oade Soedl o
Gl Gph an 4 3) casaall sl ey WY Uays S 26
(bl slaadll e palaial) qile e Gkl 385 o Jili asse
e@#\wm&%&guﬁdﬁ&s@ﬁmaﬁﬁgﬂb
Gob oo S okl 1 ) esall e GEY) e & Y L
Skl di b sty ) GLLYI R sladl e S Kar A
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1) Gary Born, op. cit., pp. 1503-1506.
@ s, Brekoulakis, Third Parties in International Commercial
Arbitration, op. cit., p.79.
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13 5 copylall B e Cpaise U 1Y aSail) cla skl asi
LOslal) O digi€e il sl e Jol Legianss
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sy Sl OIS Vs Gsie ol 3l 0s< of Lajids ) gyl
Lps A Pglay) il ogl ge (5) sl ga ety sl

@) Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (New York, 1958), Article 2: “1- Each
Contracting State shall recognize an agreement in writing under
which the parties undertake to submit to arbitration all or any
differences which. have. arisen. or. which. may. arise. between
them in respect of a defined legal relationship, whether
contractual or not, concerning a subject matter capable of
settlement by arbitration.
2-The term “agreement in writing” shall include an arbitral clause
in a contract or an arbitration agreement, signed by the parties or
contained in an exchange of letters or telegrams”.

@ (1) The provisions of this Part apply only where the arbitration
agreement is in writing, and any other agreement between the
parties as to any matter is effective for the purposes of this Part
only if in writing. The expressions “agreement”, “agree” and
“agreed” shall be construed accordingly.

(2) There is an agreement in writing-

(a) if the agreement is made in writing (whether or not it is signed
by the parties),

(b) if the agreement is made by exchange of communications in
writing, or
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(@) if the agreement is made in writing There is an
agreement in writing (whether or not it is signed by the parties

Ul dsal LS byd of e spad) slaidlly sl Saul WS
Sl ) Aaha Gyl Lol cBplill LES) gy sl ¥ aSadll
Jio &l Jla¥l dilug e lld ey clushlly dalidl cliaall
aSaill GgilE e (12) sl (B mapa iy @lldy ¢ g ST wpl
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A L€l iy Sl
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(c) if the agreement is evidenced in writing.”

il akaill a8y 5 alEl S ey afad i e lall aadl aSall aal , @

gl ad) e 2000 Ll 1555 4 s seall (3 2000/12/19 gas ¢ sl

8802 5Bl e 3 sena

@ Gary Born, op. cit., p. 1478-1789.

@) Stephen Jagusch & Anthony C. Sinclair, “The Impact of Third
Parties on International Arbitration — Issues of Assignment”, in:
Loukas A. Mistelis & Julian D. M. Lew (eds.), Pervasive
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Problems in International Arbitration, International Arbitration
Law Library, vol. 15, Kluwer Law International, Netherland,
2006, p. 295.
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@D Daniel Girsberger, “The Law Applicable to the Assignment of

Agreement”, in Ferrari, Franco and Claims Subject to Arbitration

De Kr.ll, Stefan, Conflict of Laws in International Arbitration,
Gruyter (2010), (E-Book) 382-387.
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@) Daniel Girsberger, op. cit., p 383
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of International Arbitration (2012), p. 41, accessed on 21/9/2023,
at: http://bit.ly/2WDNylg
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() See. Brekoulakis, Third Parties in International Commercial
Arbitration, op. cit., p.33; and Daniel Girsberger, op. cit., p. 386.

@ Montedipe SpA v JTP-RO-Jugotanker (The Jordan Nicolov [1989]
QB, [1990] 2 Lloyd's Rep. 11.
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Claims Subject to Arbitration Agreement”, op. Cit., p. 385.
@ s, Brekoulakis, Third Parties in International Commercial
Arbitration, op.cit., p. 34.
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@ Arbitration 1996 Act, UK, Sec. 14,

“(1) The parties are free to agree when arbitral proceedings are to
be regarded as commenced for the purposes of this Part and for
the purposes of the Limitation Acts.

(2) If there is no such agreement the following provisions apply.

(3) Where the arbitrator is named or designated in the arbitration
agreement, arbitral proceedings are commenced in respect of a
matter when one party serves on the other party or parties a notice
in writing requiring him or them to submit that matter to the
person so named or designated.

(4) Where the arbitrator or arbitrators are to be appointed by the
parties, arbitral proceedings are commenced in respect of a matter
when one party serves on the other party or parties notice in
writing requiring him or them to appoint an arbitrator or to agree
to the appointment of an arbitrator in respect of that matter.
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(5) Where the arbitrator or arbitrators are to be appointed by a person
other than a party to the proceedings, arbitral proceedings are
commenced in respect of a matter when one party gives notice in.
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DV V. Veeder, “Towards a Possible Solution: Limitation, Interest and
Assignment in London and Paris”, in: Albert Jan van den Berg
(ed.), Planning Efficient Arbitration Proceedings: The Law
Applicable in International Arbitration, ICCA Congress Series,
vol. 7, Kluwer Law International, Netherland, 1996, p. 287.

@ Montedipe SpA v JTP-RO-Jugotanker (The Jordan Nicolov [1989]
QB, [1990] 2 Lloyd's Rep. 11 “The service of the notice and the
intervention in the arbitration provide as effective and satisfactory
a method of carrying on the proceedings as that which is provided
in relation to litigation by Order 15 rule 7 (2) of the Rules of the
Supreme Court.”
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@ The Civil Procedure Rules 1998, UK No. 3132 (L. 17) Order 15,
rule 7 states: “Change of parties by reason of death, etc.

1) Where a party to a claim dies or becomes bankrupt but the
cause of action survives, the claim shall not abate by reason of.

@ In Baytur S.A. v. Finagro Holding S.A., [1991], QB, WL 839525
the Court stated “Because of the nature of arbitration as a
consensual method of settling disputes, it might be that the
consent of the arbitrator and the other party to the arbitration was
required”.
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a2l 1 8 acla) caalll ehall ol cdald JU) asly deSadll dida
3 (z) Gl W el 35540 Jae daalal) A58 Jolal Lingll Calday a3l
Ol mamia ae 3 LY st Gl Lgledy (Al clly Lo aSaal
ceaSaill A Galaial) gaa A i

Calsl) ClehaYl lay Lad e e (guladl) slaadl) G sans
Lot 05 ) VA 6 Lass Y oz LaaV) Cagan dey aSaill d Lge )
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() Corporate restructuring during arbitration: surviving uncertain times
, Article , by Catriona E Paterson, Latham & Watkins Published
on 26 Jan 2017 « United Kingdom, cass -A v. B [2016] EWHC
3003, QB (Comm) : Al a5l
https://content.next.westlaw.com/7-638-

0854? IrTS=20220313152250747& transitionType= Default &
contextData=%28sc.Default%29 2023/9/24 k5 3

@« . The question of whether F could be substituted fell to be
determined under English law, as the law of the contract. English
law does not recognise the doctrine of universal succession, a
concept that exists in many civil law jurisdictions and which, in
broad terms, recognises an automatic transfer of rights and
liabilities in certain circumstances without requiring the consent
of the creditors or a court (although the precise content and
mechanics for the doctrine's application vary from jurisdiction to
jurisdiction)..” ibid.
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@) Corporate restructuring during arbitration: surviving uncertain times

, Article , by Catriona E Paterson, Latham & Watkins .Op.cit.
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@ A v. B [2016] EWHC 3003, QB (Comm): “In my judgment,
any provision for joinder in the 1998 regardless of the absence of
It was not Rules, the application made by F was bound to succeed.
an application for joinder at all. The Tribunal was asked to
to the Indian law position by changing substitute F to give effect
so, the references to P to F and to set out, as the reason for doing
effect of the scheme, as set out above. The arbitrators did not need
accede to this application and cannot be said to any express rule to
Where the rules are have acted beyond their powers in doing so.
silent, the arbitral tribunal could settle on its own rules in any
event”.

@ A v. B [2016] EWHC 3003, QB (Comm); Also, Kazakhstan v Istil
448 (Comm). Group [2006] EWHC
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@) John G. Sprankling, The international Law of Property, Oxford
Scholarship Online, Oxford, 2014, pp. 110 et. seq.; and Dirk Otto,
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“Article 5,” in: Herbert Kronke & Paticia Naciminieto (eds.),
Recognition and Enforcement of Arbitral Awards: A Global
Commentary on the New York Convention, Kluwer Law
International, Netherland, 2010, pp. 198-199.
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@ see: Audley Sheppard, “English Arbitration Act”, in: Loukas A.
Mistelis (ed.), Concise International Arbitration, 2nd ed. Kluwer
Law International, Netherland, 2015, pp. 1076-1077,1121-1123.

® Arbitration 1996 Act, UK, Sec. 66: “(1) An award made by the
tribunal pursuant to an arbitration agreement may, by leave of the
court, be enforced in the same manner as a judgment or order of
the court to the same effect”.

“) Sheppard, op. cit., p. 1077.

®)ibid., p. 1077.
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@) Serious irregularity means an irregularity of one or more of the
following kinds which the court considers has caused or will
cause substantial injustice to the applicant:

(a) failure by the tribunal to comply with section 33 (general duty
of tribunal);
(b) the tribunal exceeding its powers (otherwise than by exceeding
its substantive jurisdiction: see section 67);
(c) failure by the tribunal to conduct the proceedings in
accordance with the procedure agreed by the parties;
(d) failure by the tribunal to deal with all the issues that were put to it;
(e) any arbitral or other institution or person vested by the parties
with powers in relation to the proceedings or the award exceeding
its powers;
(F) uncertainty or ambiguity as to the effect of the award,;
(9) the award being obtained by fraud or the award or the way in
which it was procured being contrary to public policy;
(h) failure to comply with the requirements as to the form of the
award; or
(1) any irregularity in the conduct of the proceedings or in the
award which is admitted by the tribunal or by any arbitral or other
institution or person vested by the parties with powers in relation
to the proceedings or the award.
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@ Arbitration 1996 Act Sec. 69 (1): “Unless otherwise agreed by the
parties, a party to arbitral proceedings may (upon notice to the
other parties and to the tribunal) appeal to the court on a question
of law arising out of an award made in the proceedings.
An agreement to dispense with reasons for the tribunal’s award
shall be considered an agreement to exclude the court’s
jurisdiction under this section ”.
Arbitration 1996 Act Sec. 69 (4): “An application for leave to
appeal under this section shall identify the question of law to be
determined and state the grounds on which it is alleged that leave
to appeal should be granted.”
Also see: Mohamed Rafa, “Challenging Arbitration Awards in
Common Law England, Northern Ireland and Wales,” RLawyers,
3/12/2013, pp. 15-19, accessed on 6/5/2019, at:
http://bit.ly/2)feyL4 ; and A. Sheppard, op. cit., pp. 1085- 1088.
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D. Girsberge, The Applicable Law to International Arbitration,
op. cit., p. 220.
©) A, Sheppard, op. cit., pp. 1085- 1088.
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@ W.L.CRAIG, w.w.park&J.Paulsson, International Chamber of
Commerce Arbitration, ICC Publishing S.A., Paris 1990, P.66.
08U ¢ gy ¢s B 8l yaam 2l 4] jlie
@) Competence of tribunal to rule on its own jurisdiction: 30. (1)
Unless otherwise agreed by the parties, the arbitral tribunal may
rule on its own substantive jurisdiction, that is, as to-
(a) whether there is a valid arbitration agreement.
(b) whether the tribunal is properly constituted, and
(c) what matters have been submitted to arbitration in accordance
with the arbitration agreement.
(2) Any such ruling may be challenged by any available arbitral
process of appeal or review or in accordance with the provisions
of this Part.
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@) Audley Sheppard, op. cit., p. 823.

@ Gary Born, op. cit., pp. 1500-1501.
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